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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Humberto Flores appeals from a judgment of the 
United States District Court for the Eastern District of 
New York (Costantino, ■/.) entered October 21, 11174, which 
judgment convicted appellant, following a jury trial, of (ll 
importing 2.2 kilograms of cocaine into the United States 
in violation of Title 21, 1 nited States Code, §§'J.i2(a) and 
1160(a)(1), and (2) conspiracy to import cocaine in viola¬ 
tion of Title 21, United States Code, Sections 952(c) and 
1)03. Appellant was sentenced to concurrent prison terms 
of eight years on each count, and to a special parole term 
of five years. He is currently incarcerated at the Lewisburg 
Federal Penitentiary. 


The judgment herein is the second judgment of convic¬ 
tion in this case. The first judgment of conviction, which 
was entered on February H, 1974, was reversed by this 






Court on August 7, 1974 (501 F.2d 1356) and the case was 
remanded to the District Court to hold a hearing to deter¬ 
mine whether the Government complied with the Eastern 
District’s Rule 50(b) Plan for Achieving Prompt Disposi¬ 
tion of Criminal Cases (the “Plan”). That hearing was 
held on October 1 and 2. Following the hearing, the 
1 otrict Court determined that the Plan had been complied 
with and refused to dismiss the indictment. 

On this appeal, appellant contends that the District 
Court, in determining the Government’s compliance, ex¬ 
ceeded the scope of this Court’s mandate. Appellant does 
not claim that the Government failed to comply with the 

Plan. 

Statement of the Case 

( 1 ) 

Appellant was arrested on September 28, 1972 at .John 
F. Kennedy International Airport on a charge of having 
smuggled two kilograms of cocaine into the United States 
(See T. 45-49; Magistrate’s Complaint [72 M 18421, dated 
8epteinl>er 29, 1972; II. 85-88).* His arrest, as well as 
the arrest of his companion, Fernando Montane, followed, 
by about an hour, the arrest of one Raimundo Canas who 
was found in actual possession of the narcotics when he 
arrived that evening at the airport from Santiago, Chile 
(id. ).** Although appellant had been the subject of an 
ongoing investigation by federal drug agents, his arrest 
for the crimes herein was primarily predicated on informa¬ 
tion supplied by Canas shortly after he was arrested (See 
Affidavit of Robert L. Clarev, pp. 1-2; Affidavit of John 
Daniocek, pp. 1-2 [both dated October 10, 1973]; II. 79-88|. 

* Page numbers in parenthesis preceded by the letter “T" 
refer to the trial transcript. Page numbers preceded by the 
letter “H” refer to the hearing held on October 1 and 2, 1974. 

** At the time of his arrest, Canas was masquerading under 
the name of “Rolando Sanchez”, a name supplied to him by the 
defendant (T. 89-90). 




Following his arrest and in discussions with Govern¬ 
ment representatives. Can as fully implicated appellant in 
the commission of the crime. He refused, however, out of 
fear of appellant, to testify in open court against him (See 
Affidavit of John Daniocek, p. 2). On February 28, 1978, 
some live months later, following Canas’ < nvietion and 
after further unsuccessful attempts to gain ('anas’ in-court 
testimony, the Government dismissed the complaint against 
appellant (See Affidavit of Robert L. Clarey, p. 2).* 

In May of 1978 *uas finally agreed to fully cooperate 
with the Government and to testify in the Grand Jury 
against appellant (id., at p. 8). Thereafter, on June 19, 
1978, appellant was indicted along with two other men, 
Carlos Hidalgo and Miguel Vera, both of whom were then 
and are now fugitives (H. 184). 

On June 27, appellant was arrested at his home in 
Kearney, New Jersey, and the following day he was 
arraigned on the indictment before the District Court. 
Although no written Notice of Readiness was filed by the 
Government on the day of the arraignment, Mr. Clarey, 
the Assistant United States Attorney stated to the Court: 

Mr. Clarey: Your Honor, I will represent that 
the government is ready to try Humberto Flores im¬ 
mediately, although there are two fugitives in tin- 
ease (Transcript of June 28, 1978, at p. «: Govern¬ 
ment's Appendix, A. 6). 

* Canas was sentenced on January 8, 1973. He was repre¬ 
sented at that time by Nancy Rosner. Esq., who was standing in 
for Canas’ counsel, Elliot Taikeff. Ms. Rosner had previously 
represented the co-defendant Montane and Edmund A. Rosner, 
Esq., had represented the appellant. Mr. Rosner was associated in 
the practice of law with Ms. Rosner. Moreover, Ms. Rosner had 
acted as translator between Mr. Taikeff and his client, Canas 
(see Transcript of January 8, 1973 [72 Cr. 1152, E.D.N.Y.]. In 
addition, when Canas pleaded guilty on October 25, 1972, Ms. 
Rosner was the translator (see Transcript of October 25, 1972 
[72 Cr. 1152, E.D.N.Y.]). 






The Court then net September 19 as the trial date {id.). 
A formal Notice of Readiness was filed a month later on 
July 25, 1973. 

On October 3, following an adjournment of the trial 
date to October 10, Court appointed counsel * for Flores 
moved for dismissal of the indictment upon the ground that 
“this matter has been pending against [the defendant | for 
over six (6) months in contravention of Rule 4 of the 
Second Circuit Rules regarding prompt disposition of 
Criminal Cases” [emphasis added] (See letter dated Octo¬ 
ber 3, 1973, by Anthony G. Greco, Esq.). 

On October 12, the parties appeared in court on the 
appellant’s motion to dismiss. Previously, the United 
States hud submitted two affidavits in opposition to the 
motion (See Affidavits of Robert L. Clarey and John 
Daniocek, dated October 10, 1973). In the main, those 
affidavits described the circumstance, previously described, 
that while appellant hud been arrested on information sup¬ 
plied by Canas, the Government was unable to secure 
Canas’ testimony because of Canas’ fear of testifying. For 
that reason, the Government had stated, it was unable to 
present its case against appellant.** 

* While Nancy Rosner, Esq., represented appellant on the 
indictment, she was replaced by Anthony G. Greco, who first ap¬ 
peared in the case on September 17, 1973. Until that time, no 
motions had been made on behalf of the defendant Flores though 
the District Court had previously directed that the motions be 
“completed by August 31” (See Transcript of June 28, 1973, at 
p. 6, Government’s Appendix, A. 6). On September 24, how¬ 
ever, Mr. Greco wrote a letter to Mr. Clarey, the Assistant 
United States Attorney, requesting particulars and discovery. That 
letter was answered by Mr. Clarey the next day (Government 
Hearing Exhibits 1 and 2). 

** In the portion of his affidavit denominated “Argument,” Mr. 
Clarey urged (I) that “the new indictment” should “be regarded 
as an entirely new indictment and arrest within the meaning of 
Rule 4 of the Plan" and, therefore, that the starting point for the 

[Footnote continued on following page] 



At the argument of the motion on October 12, Mr. 
‘ l;m\y exjn- sod the Government’*. desire to “submit un 
oiler of proof at this time thut this defendant was re- 
sponsible for the failure to get Canus’ testimonv, the wit¬ 
ness who will testify ut the trial” (See Transcript of 
October 1_\ 10 4 at pp. 10-11; Government’s Appendix, 
i 1 ly , Mr. Clarev, to buttress that statement, 
ollered to demonstrate, through testimony, that the appel- 
l,int lia<1 ’ at the inception of the case, - btained counsel for 

Si?mt G rr?™ ai notice ° f readiness *>«*«" ° n 

. 19 - 1973, (2) alternatively, that the period between the dis- 

nnssal °f the ^omphaint and the filing of the indictment (“3 months 
and 26 days ) should be tolled and subtracted from the gross 
period of 9 months and 25 days” between the arrest and the 
filing of the Government’s Notice of Readiness on “Julv 21 1971 ” 
leaving a delay “of only 5 months and 19 | sic | days;” ’further 
m e a ternative, (3) that the Government was entitled to the 
except,™ Rule of the bKmte ovide , 

estimonyi was unavailable to the Government despite the exercise 
of more than due diligence;” and further in the alternative; (- 1 , 
hat: Another exception under Rule 5(d) and (e) is applicable 
b> vii tue of the defendant’s fugitive status between June 19 1973 
and June 28, 1973 and for the period where the co-defendant Carlos 
Hidalgo was actively sought by agents from June 19, 1973 until 
July 24. 1273." Thu fifth „„d f,„ al „ M udv,„ ■«, b y ^ ‘ 
Clarey was as follows: J 

“At any rate under no circumstances can it be said on the 
facts of this case and considering the manner in which the 
Government has diligently proceeded, that the Government 
was guilty of any neglect whatsoever let alone the inexcus¬ 
able neglect proscribed by Rule 4 of the Plan.” 

tC \ ,h T argUment - s - counsel appellant argued 
that this matter has been pending ”, . ."for over six months in 
contravention of Rule 4 . . .” (Transcript of October 12 , 1973 
p. 4 ; Government’s Appendix A. 121 . In arriving at that conclusion’ 
counse argued that there were two periods of time chargeable 
against the Government: ( 1 , the period of time between the 
arrest and the dismissal of the complaint,”. . . five months less 
ree days ad., at 6 : Government’s Appendix A. 14;; and ( 2 ) 
the period between the indictment and September 17 (when 
counsel first appeared in the case*, “a period of altogether which 
would be eight months and about three days—” (id ) 




the witness Canas (id., at p. 11; Government's App.Hx, 

A. 19). In response, the District Court stated that it 
would receive that evidence, “[ijf the court feels the evi¬ 
dence is necessary” {id., at p. 11A, Government’s Appendix, 

A. 20). 

By its Memorandum and Order ot October 15, 197.1. 
the District Court obviated the need for the testimony prof- 
fered by the Government for, in its decision, the District 
Court dete <*d that the Government's obligation to sig¬ 
nify its re -ness began on June ID, 1979 (See Memoran¬ 
dum and Order dated October 15, 1979; Government's Ap¬ 
pendix, A. 3/.). In its decision, the District Court did not 
rely on the unrebutted evidence of Canas’ fear but deter¬ 
mined, instead, that the dismissal of the complaint, pur 
suant to Rule 48(a), F.R.Cr.P., had been without prejudice 
to reindictment, reasoning further that “there is no provi¬ 
sion in the district's plan that provides for inclusion of a 
period of detention unrelated to the current charges pend¬ 
ing against a defendant,’' the District Court rejected appel¬ 
lant’s argument that the period of concern began with the 
day of his arrest, September 28, 19 • 2.* 

Appellant's trial was begun on the day following the 
District Court’s determination that the Plan had not been 
transgressed. On February 8, 1974, appellant was sen¬ 
tenced. Thereafter, The Legal Aid Society was assigned 
to represent appellant on his appeal (Docket No. 74-1186). 


*It should be noted that at no time, under the numerous 
theories advanced by the parties and the District Court, was the 
precise date upon which the Government signified its readiness 
under the Plan ever a subject of concern, much less argument. 






In his first brief to this Court, appellant argued that, 
despite Cairns' alleged fear of testifying, there was a “judi¬ 
cial procedure to compel his testimony prior to the expira¬ 
tion of the six month period [following appellant's arrest]” 
(Appellant’s Brief [74-1186], p. 13). Helving upon this 
Court's opinion in United States v. Suucltcz, 459 F.2d 10U 
(2d Cir.), cert, denied, 409 U.tt. S«4 (1972), he urged that 
the Government could have obtained a court order to 
compel Cun is' testimony. Then, characterizing ('anas re¬ 
fusal to testify as “unjustified,” appellant urged that < anas 
would then have been held in contempt {id., at 15). For 
that reason, appellant urged that Canas was not •“unavail¬ 
able" within the exception provided for in Rule 5(e) (i) of 
the Eastern District Plan and, moreover, relying upon 
Hilbert v. Dooliny, 470 F.2d 355 (2d Cir. en banc), cert, 
denied. 414 U.S. S7S (1973), that the Government could 
not, under the Plan, unilaterally terminate a prosecution in 
order to “subvert the purpose of the Rules; ..." i id. at 
10 ). 

The final paragraph of the brief (p. 19) stated as fol¬ 
lows: 

In conclusion, the Government violated the six- 
month rule by failing to follow the procedure for ob¬ 
taining testimony from a reluctant witness. Mad 
the Government followed United Staten v. Sanchez, 
nitl>ra, rather than relying on extraordinary prom¬ 
ises, ('anas’ testimony could have been compelled in 
sufficient time to satisfy the speedy trial rules [foot¬ 
note omitted].* 

The answering brief of the United States relied solely 
upon what was apparently conceded from the record and. 

* Appellant did not urge the position that he had in the 
District Court; to wit: That the total “pending” period of the 
charges exceeded six months. 
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us well, in appellant's brief: The unrehutted allegation that 
appellant was responsible for Canas’ fear of testifying an<l 
the Government’s consequent inability to produce him as a 
witness. Relying upon the “unavailable evidence” excep¬ 
tion in Rule 5(c) (i) and the “exceptional circumstances” 
exception in Rule 5lh) of the Plan, the United States urged 
that the seven month period during which Canas was afraid 
to testify, was an excludable period under the Plan. Given 
the exclusion of that period, which ended in May, 1973, the 
Government urged that the Notice of Readiness, tiled less 
than three months later on July -5, was sufficient com¬ 
pliance with Rule 4 of The Plan.* 

(3) 

In its per curiam opinion (501 l*\2d I35t>), the Court 
of Appeals reversed the judgment and rejected the Govern¬ 
ment’s argument that the period during which Canas re¬ 
fused to testify was a period not to he considered undei 
the readiness requirement of the Plan and held therefore 
that the Government was not ready for trial for a period 
in excess of six months. 

The panel held that the period from appellant’s arrest 
until the dismissal on the complaint (September 28, 1972 
to February 23, 1973) was not excludable nor was the 
period between the indictment and the tiling of the Notice 
of Readiness an excludable period (June 19, 1973 to July 
25, 1973). Though the panel found the time between those 
periods to be excludable, it nevertheless found that the 
total period of delay exceeded six months. The panel, how¬ 
ever, remanded the case for a determination as to whether 

* The Government did not adopt the reasoning of the District 
Court which computed the period from June 19, the date of the 
indictment. Instead, it relied on the main factual position it had 
advanced in the District Court on October 12 and in the affidavits 
of Clarey and Daniocek to wit, that Canas was in physical fear 
of appellant. The Government, also, did not advance the myriad 
alternatives which it had urged in the District Court. 





the nine day period between the indictment and appellant's 
arrest was an excludable period by virtue of appellant's 
apparent unavailability and whether that fact, if shown, 
affected the Government's readiness to go to trial. If not 
shown, the District Court was directed to dismiss the in¬ 
dictment. In making the remand, the Court of Appeals, 
noting the public's interest, stated that "... it is not im¬ 
proper to give the Government a second opportunity to 
establish its compliance with the Plan" (501 F.2d at 1360 
n. 4). 

(4) 

At the hearing on the remand, the Government initially 
brought to the District Court’s attention the June 28, 
1073 transcript (Government’s Appendix, A. 1) showing 
the oral notice of readiness by Mr. Clarev. Government 
counsel explained that the transcript had not been prepared 
until more than a month after the decision by the Court of 
Appeals and that, therefore, it had never been before the 
Court III. 4-7, 11)- Counsel also argued that “oral notice 
of readiness” was proper, citing the decisions in I nited 
Stuff's v. Pirrro, 478 F.2d 386, 380 12d Cir. 1073 ) and 
I nitril Stairs v. MasuUo, 480 F.2d 217, 224 (2d Cir. 1073), 
and, further argued, that a memorandum dated March 20, 
1073, from Chief Judge Mishler to the United States Attorney 
had endorsed oral notification as the pref rred procedure 
in the Eastern District (See Memorandum of Chief Judge 
Mishler. Government's Appendix, A. 7 and Court’s Hearing 
Exhibit 1, covering memorandum to “All Assistants, 
Criminal Division,” dated March 23, 1073, Government's 
Appendix, A. 8). For the foregoing reasons, counsel urged 
that the Government had complied with the Plan, "well 
within the calculations of the six months as stated by the 
Court of Appeals . . . ' (H. 5). 

In addition, recognizing that the case would be “going 
,,p to the Court of Appeals again” (H. 21), Government 
counsel urged the District Court to allow the Government 
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to develop a “full record” on the reasons for (’anas’ fear 
as that record might hear on (1) other exceptions in the 
Plan, apart from Rule 5(h); and (2) excusable neglect 
under Rule 4. Finally, the Government urged that the 
Plan was unconstitutional to the extent that it mandated 
dismissal of indictments with prejudice (11. 21-23).* 

In response, counsel for appellant urged that the Court 
was "precluded by [the] doctrine of the law of the case” 
from considering anything apart from “the availability or 
non-availability of the defendant for the nine (lays in 
question” (il. 25). In turn, the Government urged t]iat 
the doctrine of the law of the case, while “binding between 
co-equal tiers in the judiciary,” did not bind the Court of 
Appeals. Therefore, because it would be “ridiculous to 
present half a record in the case" to the Court of Appeals, 
it urged the District to hear the entirety of the evidence 
(H. 31-11. 32). Counsel stated: 

“If your Honor decides that certain of the argu¬ 
ments that the Government advances are precluded, 
well and good. At least we will have the opportunity 
to raise them in the Court of Appeals” (H. 32).** 

* The Government’s argument with respect to the constitution¬ 
ality of the Plan was contained in a Memorandum of Law, dated 
September 26, 1974, and submitted prior to the hearing. 

** Government counsel had previously conceded that “There is 
a lingering question in this case as to whether or not your Honor 
can . . . consider these minutes [referring to June 28 transcript] 
discovered subsequent to the Court of Appeals’ decision” (H. 18). 
In the same breath, however, counsel stated that the Government’s 
initial “offer of proof as to Canis’ [sic | fear in justification” of 
the delay in filing a notice of readiness had been rendered moot 
by the District Court’s decision which made it “unnecessary to 
justify all tnat had occurred prior to June 19” (H. 20). It was 
equally iuuirterial, under that decision, if the Government had 
signified its readiness sometime before July 25. 
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Thereafter, appellant called several witnesses each of 
whom testified, in varying degrees, that between dune 1!» 
and dune 28 appellant either was at home or in his 
luncheonette in Kearney, Xew dersev. The Government, in 
turn, stipulated to that fact (H. 124). 

The Government's evidence —which was tendered initi¬ 
ally as going as well to the issue of excusable neglect ill. 
78)—was tendered through dohn Daniocek, the agent most 
familiar with the investigation of appellant's drug acti¬ 
vities. After Daniocek traced his early investigation of 
appellant, prior to the September 28 arrest (II. Ttl-ll. 84 i, 
and he explained that when he was alerted to appellant's de¬ 
tention at JFK International Airport, he went there ini 
mediately ill. 85-11. 86). lie initially interviewed (’anas 
ami, though f’anas would not speak with him, he did point 
out appellant’s name: 

At this time 1 asked -Mr. Canis [sic) to whom he 
was bringing the cocaine. At this tine Mr. Canis 
[sic] would not answer me. lie however reached on 
the table where there was a spiral notebook, he opened 
it, rutiled through the pages to a particular page and 
handed me the Ixiok where I would be able to read 
the name. The name was Humberto Flores at the 
Kearney number (11. 86-86a). 

Thereafter, Flores was placed in custody by Daniocek ill. 
87). 


The remainder of Daniocek’s testimony was then cur¬ 
tailed by the District Court following appellant's objection. 
In brief, during a lengthy colloquy (II. 8t)-H. 105) the 
District Court refused to either hear testimony or an offer 
of proof by the (lovernment as to the appellant's respon¬ 
sibility for Cairns' refusal to testify or any evidence 
which might bear on the issue of excusable neglect. Instead, 
the District Court directed the Government to confine the 
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witness Daniocek’s testimony to the “fugitive” status of 
appellant (H. 106-H. 107) and, in that regard, limited 
strictly to what Daniocek and other agents did during 
that period of time to bring about the arrest of appellant 
(H. 108, H. Ill, H. 116). 


(5) 

In its decision, the District Court determined that ap¬ 
pellant was not a fugitive “during the period in question.” 
Nevertheless, because of the oral notice of readiness of 
June 28, 1973, it determined that, “there being no evidence 
of bad faith,” the Government had “complied with both 
the letter of and the policy underlying Rule 4.” The Dis¬ 
trict Court, accordingly, held that the indictment should 
not be dismissed. 


ARGUMENT 
POINT I 

The District Court properly considered the June 
28 oral notice of readiness and properly refused to 
dismiss the indictment. 

Appellant contends that this Court’s first decision in 
this case, in effect, froze all of the facts mentioned in it 
and the legal conclusions flowing therefrom. Thus, aside 
from the familiar “law of the case” doctrine, he urges the 
adoption of a “facts of the case” doctrine. All that, lie 
urges, is what is meant by such cases as Zilanok v. (Hidden 
(Jo., 327 F.2d 944 (2d Cir.), cert, denied, 377 U.S. 934 
(1964) which hold that a district court—or any inferior 
court— has no power to disobey the mandate of a higher 
court. 
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Tin* Government believes that “law of the case’* is essen- 
tiiillv a doctrine bused upon the policy of finality. As 
such, its application to any set of circumstances should 
depend, much as with the doctrine of res judicata, upon 
whether the parties have had a full opportunity to treat, 
in an adversarial context, the factual and legal issues 
which are involved. Moreover, even assuming that such a 
full opportunity has been had, policies stronger than that 
embodied in the doctrine should be found preeminent. In 
this case, the Government believes, given the severely trun¬ 
cated posture of this case when it first came to this Court 
as well as the “public interest" embodied in the Plan for 
Achieving Prompt Disposition of Criminal Cases, that the 
District Court was not precluded from finding that the 
Government had complied with the readiness requirement 
of the Plan. Alternatively, even if this Court should de¬ 
termine that the District Court was so precluded, it is 
clear, under this Court’s recent decision in United States 
\. hernandez, — F.2d — 12d t'ir. Slip opinions, 281; 
decided November (5, I!I74), that this Court may, under 
new facts, revise its initial view of the case. 

( 1 ) 

The record of this case, before it reached this Court 
for the first time, shows that neither the District Court, 
nor the parties, anticipated that Rules 4 and 5 of the Plan 
could be interpreted in this case in such a manner as to 
require hairline computations respecting the date upon 
which the Government filed its notice of readiness or other¬ 
wise advised the District Court that it was ready. This 
Court’s bifurcation of the gross period of some nine 
months, a bifurcation which for the first time reduced the 
central issue in the case to one of counting days, had not 
been presaged by any previous decision ol this Court much 
less than by the parties. Indeed, the contention closest in 
theory to that approach, made by appellant’s assigned 
counsel in the District Court was rejected not only by tin* 
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legal effect, the parties had not—certainly, without fault 
or bad faith—addressed themselves to those issues prior 
to this Court’s first decision. Under those circumstances, 
it must lie said, that this Court's first opinion . . re¬ 
ferred to facts and merits, as distinguished from the ques¬ 
tion of law . . . only as a setting to show what the question 
of law really was” Candid v. Porto Rico Fertilizer Co., 
- F.2d 641 (1st Cir. 1624). As such, those facts and merits 
(or, niore properly, lack of merits) should not have been 
inexorably continued by the District Court to work a “mani¬ 
fest injustice” Milwaukee and Minnesota Railroad Co. v. 
Stoutter, 6b U.»S. 510, 520 (1864) Accordingly, the Dis¬ 
trict Court, while it improperly refused to hear the Govern¬ 
ment’s proof on Canas’ fear as that proof might have shown 
an excludable period under either Rules 5(c) (i) or 5(h) 
of the Plan, property considered the dispositive effect of 
the .June 28 oral notice of readiness. 

( 2 ) 

in remanding the case to the District Court, this Court 
reached out for an issue which had not been urged by the 
Government on the appeal. In so doing, this Court stated 
(501 F 2d at 1360 n.4) : 

“. . . we remand for further hearings because the 
Plan was not established primarily to safeguard de¬ 
fendants’ rights Rather the Plan, and the Second 
Circuit Rules before it, were to serve the public in¬ 
terest in the prompt adjudication of criminal cases. 
Thus, because it is not the defendant’s personal in¬ 
terest being defended by the Plan, but rather the 
public’s, whose interest is both in convicting crim¬ 
inals and in upholding the Plan, we feel it is not 
improper to give the Government a second opportu¬ 
nity to establish its compliance with the Plan. 



In short, the public interest compelled this Court to 
expressly delineate one issue which arose from the Court's 
main rationale and which, if resolved in favor of the Gov¬ 
ernment, would have established the Government's com¬ 
pliance. Certainly, the remand to the District Court 
was not intended to be read to the exclusion of the lan¬ 
guage in the footnote, quoted above, which explicitly gave 
to the Government “a second opportunity to establish its 
compliance with the plan.” As such, it was proper for the 
District Court, in considering the scope of the remand, to 
consider a previously unknown fact (the oral notification 
ot readiness) which so clearly established the Government’s 
compliance with the Plan.* 

(3) 

liven if this Court should consider that the District 
Court was bound to follow the remand of this case, as 
framed in the textual portion of the opinion, it is clear 
that this Court may, in its discretion, revise the previous 
“law of the case.” United Staten v. Fernandez, supra. 

In Fernandez, this Court, in a previous decision, had 
determined that the defendant was not entitled to the 
identity of two informant witnesses who had identified an- 

* The “public interest” in seeing a full and complete resolu¬ 
tion of factual and legal issues concerning the Plan and its 
predecessor, the Second Circuit Rules, is illustrated in the two 
decisions by this Court in United States v. Rollins, 475 F.2d 
1108 and 487 F.2d 109. In Rollins I the remand to the District 
Court was limited, by its terms, to the issue of whether the 
Government’s delay was justified by "exceptional circumstances.” 
On the remand, however, the District Court determined, after 
a hearing, that the reason for the delay fell within the “unavail¬ 
ability” exception in Rule 5(c) (it. In Rollins II, this Court, 
without any discussion of the law of the case doctrine, treated the 
merits and determined that the unavailability of the witness was, 
as it had originally determined, an “exceptional circumstance” not 
requiring a previous request for a continuance. 



- 


18 

other person as the perpetrator of the bank robbery with 
which Fernandez was charged. That determination hud 
been reached following three trials and a full airing of the 
respective contentions by the defendant and the Govern¬ 
ment. Thereafter, in preparation for a fourth * rial of the 
defendant, District Judge Weinstein, “upon learning cer¬ 
tain facts not before this court on the prior appeals, ruled 
that disclosure was necessary, ...” (slip op. at 283). 
While holding that Judge Weinstein had no power to change 
the law of the case as it had been stated in the earlier de¬ 
cision, this Court nevertheless stated: 

“Although the District Court may not change our 
mind for us, we may ourselves do so 1 ’ (slip op. at 285 I 

Thereafter, upon its own review of the new facts Itefore 
Judge Weinstein, this Court revised its previous view of 
the issue and remanded the case to the District Court for 
the purpose of allowing the District Court to direct the 
Government to disclose the identity of the informants upon 
pain of dismissal of the indictment. 

While the Fernandez decision does not militate against 
the Government’s main argument herein; to wit: that Judge 
Costantino properly considered the June 28 oral notifica¬ 
tion of readiness, it does suggest that, even if this Court 
were to hold otherwise, that it could, if it so chooses, revise 
its previous view of the case and allow the District Court, 
on further remand, to implement the effect of the oral notifi¬ 
cation. Such a course would be consistent with the public- 
policy behind the Plan and provide a needed accommoda¬ 
tion to what have emerged as the realities of this case.* 

* If this case is to be remanded to the District Court, and 
if the Court—for reasons not advanced by appellant, w-hc does 
not challenge the sufficiency of the June 28 notice—should de¬ 
termine that the oral notification of readiness did not bring the 
Government into compliance with the Plan, the Government would 

[Footnote continued on following pagej 
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POINT II 

The District Court improperly refused to enter¬ 
tain the Government's offer of proof on the issue of 
excusable neglect. 

Hull* 4 ot the Plan provides, in pertinent part, that if 
the District Court should find no exceptions in Hule 5 
applicable to justify the Government's delay in readying 
a ease lor trial, that: 

. . the court shall enter an order dismissing the 
indictment with prejudice unless the court finds that 
flic government's neglect is e.rc usable, in which event 
the dismissal shall not he effective if the florern- 
went is read// to proceed to trial within ten days’’ 
[emphasis added]. 

In United States V. Pierru, 178 F.2d 38C, 388 n. 1 (2d 
Cir. 1973) this Court stated that the Plan “compelfs] 
such an inquiry” by the District Courts. At the hearing 
in the District Court, however, every effort by the Govern¬ 
ment to tender an offer of proof on that issue was denied 
by the District Court (see e.g., H. 94-95, 97-98, 104) on the 
theory that tin* issue of excusable neglect was foreclosed by 
this Court's decision. That theory was entertained despite 
the tact that the District Court’s initial decision on the 
motion obviated the need to treat such an issue and 

request that the scope of the remand be at least as broad as 
outlined in United States v. McDonough, — F.2d — (2d Cir. 
Slip opinions, 5615; decided October 3. 1974) and broad enough 
tc allow the District Court to make inquiry into the reasons for 
Canas’ fear of testifying; a fear which the Government has con¬ 
sistently maintained was the responsibility of appellant. Moreover, 
the remand should he broad enough to allow the Government to 
ofler evidence that the delay in filing the notice of readiness was 
due to the unavailability of the co-defendants Hidalgo and Vera, 
"as to whom the time for trial” had not run, Rule 5(ej. 
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despite the fact that this Court’s decision made no deter¬ 
mination on the issue of excusable neglect. 

The Government submits that even if the facts and 
law of this case are to be confined strictly to the parameters 
of this Court’s first decision and even if this Court should 
further decline to exercise its allowable discretion as set 
forth in United States v. Fernandes, supra, and thereby 
revise the law of this case, the Government cannot be de¬ 
prived of an opportunity to demonstrate that its neglect 
was, nonetheless, excusable. Indeed, to hold otherwise 
would, in effect, penalize the Government for having ini¬ 
tially prevailed in the District Court.* 

POINT 111 

The Eastern District Plan is invalid.** 

In the event that this Court should reject the argu¬ 
ments of the United States advanced in Points I and II, 
supra, it would appear that the issue ot dismissal of the 
indictment would be ripe for determination by either this 
Court or the District Court. Any such dismissal would, 
we assume, be with prejudice against reindictment as pro¬ 
vided for in Rule 4 of the Plan. The United States, how¬ 
ever, believes that the Plan is invalid and can, therefore, 
provide no authority’ for such a dismissal. 

_ 

* In United States V. Bowman, 493 F.2d 594, 598 (2d Cir. 
1974), where the delay was six months and five days, compared 
with six months and three days in this case, see United States 
V. McDonough, supra, slip op. at 5617 n. 3, this Court, upon a 
full record, itself determined that the neglect was excusable and 
relied upon the minimal delay involved. Certainly, where the 
record is not complete, the issue of excusable neglect should not 
thereby be lost. 

** The following argument has been adopted from the brief 
of the United States in United States V. Furey, Docket Number 
74-2266, a case which is currently pending before this Court on 
appeal and which is scheduled for oral argument on Friday, 
November 22. 






A. Introduction 

Ihe Eastern District's I’lan for Achieving Prompt 
Disposition ol Criminal Cases was adopted pursuant to 
Kule 50(h ) of the Federal Pules of Criminal Procedure 
which provides in pertinent part: 


To minimize undue delay and to further the prompt 
disposition of criminal cases, each district court shall 
conduct a continuing study of the administration 
of criminal justice in the district court and before 
United States magistrates of the district and shall 
prepare a plan for the prompt disposition of crimi¬ 
nal cases which shall include rules relating to time 
limits within which procedures prior to trial, the 
trial itself, and sentencing must take place, means 
ol reporting the status of cases, and such other 
matters as are necessary or proper to minimize delay 
and facilitate the prompt disposition of such cases. 
The district plan shall include special provision for 
the prompt disposition of any case in which it 
appears to the court that there is reason to believe 
that the pretrial liberty of a particular defendant 
who is in custody or released pursuant to Kule 46, 
poses a danger to himself, to any other person, or 
to the community. The district plan shall be sub¬ 
mitted for approval to a reviewing panel consisting 
of the members of the judicial council of the circuit 
and either the chief judge of the district court whose 
plan is being reviewed or such other active judge 
of that court us the chief judge of the district court 
may designate. If approved the plan shall be for¬ 
warded to the Administrative Office of the United 
States Courts, which office shall report annually 
on the operation of such plans to the Judicial Con¬ 
ference of the United States. The district court may 
modify the plan at any time with the approval of 
the reviewing panel. It shall modify the plan when 
directed to do so by the reviewing panel or the 
Judicial Conference of the United States. * * * 
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Rule 50(b) was promulgated by the Supreme Court pur¬ 
suant to Title 18 United States Code, § 3771, which au¬ 
thorizes the Supreme Court “to prescribe, from time to 
time, rules of pleading, practice, and procedure with re¬ 
spect to any or all proceedings prior to and including 
verdict * * * These rules, which have the force -Mid 
effect of law, take effect ninety days after they have been 
reported to Congress by the Chief Justice. 

Our submission that the Eastern District Plan is invalid 
rests upon three separate buses. First, we believe it plain, 
that Rule 50(b) is not “a rule of pleading, practice, and 
procedure” and is therefore an invalid exercise of the rule¬ 
making power vested in the Supreme Court by Set .ion 
3771 of Title 18. Second, to the extent that it purports 
to authorize the district court to create defenses to charges 
of criminal violations of the United States Code merely 
because of the passage of an arbitrary period of time, it 
unconstitutionally usurps the powers which the consti¬ 
tution ests in the Congress and the President. Third, 
there is substantial support for the view that Rule 50(b) 
was never intended to authorize the dismissal of indict¬ 
ments with prejudice. 

We recognize, of course, that Rule 50(b) was promul¬ 
gated by the Supreme Court and it should not lightly be 
presumed that the Supreme Court would knowingly pro¬ 
mulgate a rule which did not conform with Section 3771 
or the Constitution. Rut Ihe Supreme Court has ad¬ 
monished that the mere fact that it “promulgated the rules 
as formulated and recommended by the Advisory Com¬ 
mittee does not foreclose consideration of their validity, 
meaning or consistency.” .l/i#smip/n Pub. Cor/t. v. Mur- 
/dire, 32(5 U.S. 438, 444 (1946) : see also, Pabrllon v. (Iran' 
Line, l!ll F.2d 169, 179, n. 5, concurring opinion of Frank, 
J. (2d Cir.), cert. denied, 342 U.S. 893 (1951). Accord¬ 
ingly, we proceed to our consideration of the validity of 
Rule 50(b) and the Eastern District Plan which was 
adopted pursuant to it. 





B. Rule 50(b) is invalid because it does not 
conform with the rules enabling act 

Rule 50(b) is not “a rule of pleading, practice and 
procedure*’ within the meaning of Section 3771; instead 
it purports to establish a mechanism for the adoption of 
such rules by the district courts subject to review by the 
several circuit councils. In so doing, it amounts to an 
improper delegation by the Supreme Court of its rule¬ 
making function: and it eliminates altogether the impor¬ 
tant power reserved by Congress in Section 3771 “to 
examine proposed rules, laws and regulations before they 
become effective * * * to make sure that the action under 
the delegation [of rulemaking authority] squares with the 
Congressional purpose”. Hibhorh v. Wilson ct- Co., 31“ 
r.S. 1, 15 < 11)41 l. Rather than Congress exercising prior 
review of the rules promulgated by the Supreme Court, the 
Circuit Council sits to review procedural rules adopted 
by the district courts. This is clearly contrary to the 
provisions of Section 3771 and the regimen which Congress 
prescribed for the adoption of the Federal Rules of Crimi¬ 
nal Procedure and subsequent amendments. 

C. The Eastern District Plan is invalid because its 
formulation of a dismissal with prejudice sanc¬ 
tion exceeds the scope of the judicial rule mak¬ 
ing power 

The more basic objection to the Pastern 1 )istrict Plan, 
and to its predecessor—the Speedy Trial Rules promul¬ 
gated by the Circuit Council—is that it intrudes upon the 
legislative powers vested in the Congrtss, and that it de¬ 
prives the President altogether of the significant role in 
the legislative process which the Constitution vests in the 
Executive Branch. Quite plainly, had Congress chosen to 
legislate a plan similar to the Eastern district Plan, it 
could have done so (over the objection of President) only 
by two-thirds vote of both the House and Senate. Yet, 
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by doing nothing for ninety days after the Supreme Court 
promulgated Rule 50(b), Congress has in effect deprived 
the President of any legal role in the adoption of a major 
piece of legislation. 

We emphasize here that we do not argue that Congress 
may not delegate to the .Judicial Branch the authority to 
formulate procedural rules to facilitate the exercise of the 
judicial powers; indeed, the .Judicial Branch may possess 
the inherent power to formulate such rules. Our position, 
however, is that this power is not without its limitations; 
and that those limitations are breached when, a “pro¬ 
cedural rule” is promulgated which marks a break with 
settled substantive law and involves the kind of policy 
determination which ought to be made by Congress and 
the Executive Branch. This distinction was best stated 
by Mr. Justice Brandejs in Washinyton-Nouthcni Co. v. 
Baltimore Co., “(ill U.8. 629, 633-36 (1924): 

The function of rules is to regulate tin* practice 
of the court and to facilitate the transaction of its 
business. This function embraces, among other 
things, the regulation of the forms, operation and 
effect of process; and the prescribing of forms, 
modes and times for proceedings. Most rules are 
merely a formulation of the previous practice of 
the courts. Occasionally, a rule is employed to ex¬ 
press, in convenient form, as applicable to certain 
classes of cases, a principle of substantive law 
which has been established by statute or decisions. 
But no rule of court can enlarge or restrict juris¬ 
diction. Nor can a rule abrogate or modify the 
substantive law. This is true, whether the court to 
which tin* rules apply be one of law, of equity or 
of admiralty. It is true of rules of practice pre¬ 
scribed by this Court for inferior tribunals, as it is 
of those rules which lower courts make for their 
own guidance under authority conferred.” 







The Eastern District Plan, as well as its predecessor, 
goes well beyond the traditional scope of rules of practice 
and procedure.* 

First, it marks a substantial break with the well-settled 
substantive rule that, except where the Speedy Trial Clause 
has been violated, a dismissal with prejudice i - tn “unsatis¬ 
factorily severe remedy” because in practice, “it means that 
a defendant who may be guilty of a serious crime will go 
free without having been tried”. Strunk v. United States, 
112 I'.S. 434, 4:19-440 (1973), ((noting Barker v. Win go, 407 
I'.S. r»l4, 522 (1972). Indeed, until the adoption of the 
Circuit Council Speedy Trial Rules, th^ dismissal of an 
indictment with prejudice merely because of the passage 
of a specified period of time was totally unprecedented. 
While it has been suggested that at common law, a district 
court possessed inherent power to dismiss an indictment for 
unnecessary delay in prosecution (F.R. Cr. P.. Rule 48(b). 
Advisory Committee Xotes), the only case cited in support 
of that assertion, F.r Forte Alt man, 34 F. Supp. 106 (S.D. 
Cal. 1940), demonstrates that, to the extent such an in¬ 
herent power was recognized, it was limited to dismissal 
without prejudice.** Thus in F.r Forte Altman, supra, the 
issue was whether a district court had the power to vacate 

* Hilbert v. Footing, 476 F.2d 355 (2d Cir., en banc i cer¬ 
tiorari denied, 414 U.S. 878 (1973), did not involve the issue of 
whether the Circuit Council Rules were constitutionally infirm. 
Rather it dealt with whether the Circuit Council had the power 
under T. 28 U.R.C., JS 332 to promulgate them. While we continue 
to adhere to the view that Section 332 confers no such power 
(see, Korman Introduction to Second Circuit Review—Civil Pro¬ 
cedure, 40 Brooklyn L. Rev. 947-952). the ho'ding in that case 
is not dispositive here. 

"* There is reason to doubt that any such inherent power 
existed at all. Compare Frankel V. Woodrongh, 7 F.2d 796, 798 
(8th Cir. 1925); Daniels V. United States, 17 F.2d 339 (9th Cir. 
1927); Fowler V. Hunter, 164 F.2d 668 (10th Cir. 1947); Miller 
v. Overholser, 206 F.2d 415 (D.C. Cir. 1953). 
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an order which it had previously entered dismissing an 
indictment for failure to prosecute. The district court held 
that such action was proper “unless the act has acquired a 
finality which is beyond the court’s reach” (34 F. Hupp, at 
108). Concluding that a dismissal for failure to prosecute 
was not such a final order, the district court summarized 
the consequences of a dismissal for want of prosecution 
(34 F. Supp. at 108-100, emphasis added) : 

* * * [T]he order of dismissal [for want of prose¬ 
cution] was neither a judgment nor was it final. 
A dismissal or nolle prosequi does not work an 
acquittal. / )ealy v. United States, 1894, 152 F.S. 
539, 543 * * *; Meyers v. United States, 3 Cir., 1929, 
30 F.2d 859, 801; Cochran v. United State*, 8 Cir., 
1930, 41 F.2d 193, 207; Milter v. United States, 9 
Cir., 1031, 47 F.2d 120. Or bar a second prosecution 
for the same offense. Wolff v. United States, 1 Cir., 
1024, 200 F. 00. It does not constitute jeopardy. 
United States v. Percansky, I).C. Minn., 1023, 208 
F. 001. Nor is it an appealable order. Lewis v. 
United States, 1910, 210 U.8. 011 * * *. (Emphasis 
added.) 

This holding reflect* the settled principle that *‘[a]t 
the common law and in the absence of special statutes of 
limitations the mere failure to find an indictment will not 
operate to discharge the accused from the offense nor will 
a nolle prosequi entered by the Government or the failure 
of the grand jury to indict” within a reasonable time after 
arrest. United States V. Cadaar, 107 U.S. 475, 478 (1005) ; 
United States V. Marion. 404 U.S. 307, 317 (1971).* 

* In United States V. Cadaar, supra, the issue presented was 
whether a statute, which provided that if any person “charged 
with a criminal offense shall have been committed or held to bail” 
the grand jury must art within a specified period of time or the 
accused would be set free (D.C. Code S 939, 31 Stat. 1312, now 

[Footnote continued on following page] 
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Moreover, while it in true that under Rule 48(h), a 
dismissal for unnecessary delay may be with or without 
prejudice I Hilbert v. /tooling, supra). Rule 48(h) 
has been construed uniformly to authorize a dismissal with 
prejudice only under circumstances where a defendant can 
demonstrate that he demanded a speedy trial and that he 
suffered prejudice to his right to a fair trial. United 
States v. Uuralaro, 493 F.2d 623, 626 (2d Cir. 1974). As 
Mr. Justice (Mark recently stated in writing for this Court 
I United Slates V. Crutch, 461 F.2d 1200, 1202 (2d Cir.), 
cert, denied, 409 U.S. 883 (1972) : 

Since the delay here involved is not substantial, 
a dismissal [with prejudice] under Rule 48(b) 
can only be claimed upon some showing that the 
defendant has been or will be prejudiced. 

Indeed, it seems clear that a dismissal with prejudice is 
mandated under Rule 48(b) only “where there is a finding 
that the Speedy Trial Clause has been violated.” Cohen v. 
t nited States, 366 F.2d 363, 367 (9th (Mr.), certiorari 
denied , 385 F.S. 1035 (1967) ; Mann V. United States, 304 
F.2d 394, 397 I D.C. Cir.), certiorari denied, 371 U.S. 
896 (1964); United States v. Mark II electronics of 
Louisiana, Inc., 283 F. Hupp. 280, 284 (E.L>. La. 1968); 
ef. United States V. Apex Distributing Co., 270 F.2d 747, 
750-751 (9th (Mr. 1959); United States v. IHStefano, 464 
F.2d 845, 849 (2d Cir. 1972); United States v. Chase, 372 


D.C. Code S?3-102. 84 Stat. 605). A defendant who had not 
been indicted within the time specified asserted that any further 
prosecution for the same offense was barred. In rejecting the 
claim, the Court held (197 U.S. at 479, emphasis added): 

If it had been the purpose of Congress to work so radical 
a change in the law as to end the right of further prosecu¬ 
tion for the offense, we think it would have used language 
apt for the purpose, and the failure so to do indicates the 
intention to deal only with delays in action by the grand 
jury against persons under arrest or bonds. 





F.2<1 453 (4th Cir.), certiorari denied, 387 U.S. 907 < 1 i»f»7). 
Accordingly, it is plain that under the applicable standards 
and rules of the United States, which expressly deal with the 
issue of speedy trials, a dismissal of the indictment in the 
instant case would not be warranted. 

Second, in addition to the substantive change in the law 
effected bv the provisions of the Eastern District l’lan, the 
determination to afford the sanction of a dismissal with 
prejudice ultimately reflects a policy determination which 
should be made by the Legislative H ranch. The purpose of the 
Eastern District Plan, and the Circuit Council Hales, is aot 
to protect the right of the defendant to a speedy trial. Rather 
it was intended to further the “public interest” in the 
prompt disposition of criminal cases. United States v. 
Flares, 501 F.2d 1350, 1358 (2d Cir. 1074). Yet, we re¬ 
spectfully submit, the determination of whether the “public 
interest” in the prompt disposition of criminal cases 
should be vindicated by the sanction of a dismissal with 
prejudice involves a policy determination which belongs 
to Congress. Congress through the exercise of its legis¬ 
lative powers has decreed that this defendant—who has 
violated the United States Code—should be punished ac¬ 
cording to law; the determination reflected by the Eastern 
District Plan that he should be freed—in order to vindicate 
other policies, plainly overrules that legislative judgment. 
Our position, indeed, is best summarized by the Senate 
Judiciary Committee in its Report on S. 754, a bill in¬ 
tended to deal in a comprehensive fashion with the problem 
on insuring speedy trials. There the Senate Judiciary 
Committee observed (S. Rep. 93-1021, pp. 18-19): 

“Rule 50(b), the Second Circuit rules, and the 
various responses to both the district courts and 
courts of appeal elsewhere in the Federal system are 
significant contributions to the cause of speedy trial. 
However, at the same time, their effect upon the 
separation of powers bet ween - coordinate branches of 
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government should not be a subject of rejoicing bv 
•Members of t’ongress. For, in effect, the Supreme 
Court and the Second Circuit are doing what, under 
the Constitution, the Congress should lie doing— 
legislating a solution to the problem of court delay. 
As Justice Douglas said in his dissent to the promul¬ 
gation of Rule 50(b): 

‘There may he several better ways of achieving 
the desired result (speedy trial). This Court is not 
able to make discerning judgments between various 
policy choices where the relative advantage of the 
several alternatives depends on extensive fact-tind- 
ing. That is a ‘legislative’ determination. Under 
our constitutional system that function is left to 
the Congress with approval or veto by the President’ 
(400 U.K. 9811.” 

Moreover, even from a policy standpoint—as distin¬ 
guished from a constitutional one—the legislative route 
towards realization of the speedy trial principle has mani¬ 
fold advantages. The thrust of the Eastern District Plan 
is restricted to delays caused by the prosecution. Since 
congested court dockets account for much, if not most, of 
the overall delay, the Eastern District Plan, due to its 
limited scope, falls short of addressing the broader problem 
id' systemic delay in the administration of justice. A legis 
lative solution, such as the proposed Speedy Trial Act of 
1974, would provide the vital nexus between a speedy trial 
requirement and the appropriation process. p,y providing 
the mechanism for Congress to appropriate those additional 
resources necessary to fulfill the goals set by such a statute, 
a legislative scheme on the order of S. 754 would enable the 
entire federal criminal justice system to prepare for the 
gradual achievement of truly speedy trials. Without provi¬ 
sion for more judges, prosecutors, public defenders and 
management technology, there is every likelihood that court 
congestion will retain its tie fai to ability to nullify speedy 
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trial rules. Under present circumstances, moreover, the 
practical effect of the dismissal with prejudice sanction of 
the Eastern District Plan is to confer arbitrarily a benefit 
of immunity on a particular class of defendants as a result 
of inadvertent and nonprejudicial prosecutorial delays 
when even a statement of readiness would probably not in 
fact accelerate the trials of those defendants. See e.g. 
United State* v. Inf anti, 474 F.2d 522, 528 (2d Cir. 1973) ; 
Cf. United Statex v. Xazzaru, 472 F.2d 302, 304 n. 2 (2d 
Cir. 1973). 

D. Rule 50(b) was not intended to authorize the 
formulation of a rule providing for dismissal 
with prejudice 

There is a serious question as to whether the Supreme 
Court intended to vest in the district court the power to 
fashion a remedy of dismissal with prejudice. Ilefore offi¬ 
cially releasing Rule 50(b), the Judicial Conference pro¬ 
duced “a more substantive alternative” in the form of a 
draft amendment to Rule 45. ' See Senate Comm, on the 
Judiciary, 93rd Cong., 2d Mess., eport on Mpeedy Trial Act 
of 1974. S. Rep. 93-1021 at 18. That amendment, which 
was not adopted, set exacting time limits for the several 
stages in the criminal process: a 90-day limit between 
arraignment and trial for detainees, and 180-day limit for 
released defendants. It bears attention that the failure to 
meet those time limits would not have necessitated dis¬ 
missal with prejudice. .Vs the Menate Judiciary Committee 
observed (id. at 18). “Evidently, the Judicial Conference 
chose the district plans approach embodied in Rule 50(b) 
because it provided greater freedom of choice for the in¬ 
dividual district courts and because of a proper reluctance 
to adopt a substantive speedy trial rule through amend¬ 
ment of the Criminal Rules of Procedure. Understar laidv, 
the Judicial Conference left the consideration of such 
changes to the Congress where it properly belongs.” 





Hul<* 50(b| was approved in turn by the Supreme Court 
ami by the Congress. Prior to this effective date, the 
Administrative Oftit« of the United State's Courts circulated 
a Model Plan for implementation of the Pule. Section 4 
of the .Model Plan deals with the effect of non-compliance 
with the time limits; it provides: 

“Upon the* expiration of a time limit as prescribed 
by or extended under this rule, a defendant who is 
in custody shall be released from custody unless the 
Court finds that the defendant is responsible for the 
failure to comply with the time limits. Subject to 
the provisions of IS U.S.C. § 34Hi, if the Court finds 
that a defendant who is not in custody is responsible 
for failure to comply with the time limits, such de¬ 
fendant may have his release revoked unless there 
is good cause shown for the failure to comply. Sub¬ 
ject to the /tower of the Court to dismiss a cane for 
unnecessary delay [pursuant to Feedral Rules of 
Criminal Procedure Rule J t 3(b »]. the failure to con 
form with the time limits herein prescribed shall 
not require the dismissal of the prosecution" (em¬ 
phasis added). 

The Model Plan does not require or even suggest a 
mandatory dismissal sanction as is contained in the Eastern 
District Plan; nor, for that matter, does Pule 50(b) itself. 
In fact, the collective Second Circuit plans, by providing for 
dismissal with prejudice, place the district courts here in a 
rather small sample of federal jurisdictions where so 
stringent a penalty is specified. A. Cohen, Rule 50(b): 
Response of the District Courts, Hearings on H. 754 Before 
the Subcomm. on Constitutional Rights of the Senate 
Comm, on the Judiciary, 03d Cong., 1st Sess., at 2*29-31, 
233.* Moreover, while the Advisory Committee notes to 

* An examination of 85 district court plans on file in the 
Administration Office for United States Courts (undertaken by 

(Footnote continued on following page] 





Iiule 50(b) expressly refer to the Second Circuit Speedy 
Trial Hides, it must be emphasized that it was not until 
after Rule 50(b) was promulgated that this Court, in 
Hilbert v. Booling, supra, “announced that dismissal under 
Rule 4 are with prejudice” (United Mate* v. Rollins 475 
l -M 1108, 1109 (2d Cir. 1973). Since the Circuit Council's 
rule .lid not state that dismissal with prejudice was manda¬ 
tory, and since the Chief Judge of the Circuit and the able 
district court judge in Hilbert v. Booling, did not so read 
the Council rules, the reference to the Circuit Council Rules 
in the Advisory Committee Notes to Rule 50(b) is plainly 
inconclusive. 

In sum, it seems clear that, consistent with the doctrine 
separation of powers, the Supreme Court and the Congress 
did not intend Rule 50(b) to authorize dismissals with 
prejudice for prosecutorial non-compliance with the respec¬ 
tive district court plans. 


Ru e ie De 4 P !f tr ?h nt M f in 19?3; indieated that 66 have ^Pted 

Ru!e 4 °f the Model Plan without substantial change; 14 have 

a tr/ ,an8 WhRh provided in substance that the district court 
may take any appropriate action, including but not limited to dis¬ 
missals for unnecessary delay under Rule 48(b); and 4 have 

Court f P ts C °" Ulning no Provision at all. Only the District 

Circuit f° r a P" 4 ™* ° f Mass achusetts (outside the Second 
Circuit! provided for mandatory dismissal, although it does not 
indicate whether the dismissal shall be with prejudice 

Moreover, in the aforementioned study of the Rule 50(b) 
plans (supra, p. 14) by Andrew Cohn of the Yale Law School it 
wa, renommended pointedly that -|.| diamiaaal without pr ““L 

tta fl.xSv^“d mlpM anhance 

in ,he“ta - UJTzS ‘ e " f °" e ’ he tim ' "0“"™“ 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Dated: November 12, 1974 

Respectfully submitted, 

David G. Tea gee. 

United States Attorney, 
Eastern District of New York. 


Paul B. Bergman, 

Assistant United States Attorney, 
(Of Counsel )* 


* The United States Attorney’s Office wishes to acknowledge 
the assistance of Harvey A. Herbert in the preparation of this 
brief. Mr. Herbert is a third year law student at Brooklyn Law 
School. 
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